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GF - 1461.05 Sq.M
FF - 1034.62 Sq.M
SF - 809.33 Sq.M
3 to 13™ Floor (805.43x1l) - 8859.73 Sq.M
Head Room (Terrace) - 49.52 Sq.M
Total - 12214.29 SqM
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Aanvoslmde @s@MSals] quile:aclendd mAe3udl.a)). sajo the Municipality
was already issued a Building Permit, the renewal shall be accorded to the
appellant in the light of the impugned judgement and the further
construction would be subject to the decision of the Government.”
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“8.....the application was rejected stating that the survey Nos.1/27,7/15
and 7/16 fall in industrial zone as per the Structural Plan of the Cochin City ,
that as per the Town Planning Scheme in the said area single owner
residential building having a plinth area up to 300 sqg.meters alone is
permissible



10. Pages No.211 and 212 of the file contain the Structural Plan for the
Central City of Kochi. On the left extreme bottom of this plan it is stated
that the same includes the “ Structural plan proposed in Maradu
Panchayat”. Of course as per this plan the survey numbers for which the
application for permit is given are included in the industrial area.

1. Even as per this plan it is only a " proposed that contain survey
numbers have to be included in the industrial zone. The file produced by
the Secretary is not clear as to whether the proposal for this sort of
zoning has been approved by the Government as far as Maradu
Municipality is concerned. The appellant has produced one document as
Annexure C which is the proposed land use map which includes the Maradu
Municipality area also. It is shown as the development plan for Cochin City
region. In this plan the Maradu area is not shown in the industrial zone.

12 . Thus there are 2 plans; one produced by the Secretary and the other
produced by the Appellant which are not tallying to each other. Moreover
as per the plan produced by the Secretary as already stated the
conversion of certain survey numbers into industrial zone is only at the
proposal stage and there is no data produced before this Tribunal to hold
that the said proposal has been approved by the Government.

13. Categorization of various zone with respect to the Cochin city area and
adjoining panchayats and Municipalities has been made in accordance with
the Town Planning Act. In Shivaprasad V. State of Kerala (201 (1) KLT 690)
it has been held as below:-

() it is declared that the provisions of Town Planning Act, 1939 and
Madras Town Planning Act, 1920 cannot survive in the light of Part IX
- A of the Constitution and the Municipality Act, 1994

(b) Ext. P2 orders produced in the 2 Writ Petitions are quashed

(c) There will be a direction to the Government to address all aspects
with regard to spatial planning as envisaged under S.51(3) of the
Municipality Act, 1994 and other provisions of the Act and to bring in
the new legislation proposed as per the Kerala Town Planning
Act.within a reasonable time.The Government can also, in the
meanwhile, take steps to bring the integrated development plans and



local development plan like the one in Kollam District, in the other
parts of the State also, if the process of bringing the new legislation
will get delayed for any reason whatsoever.

(d) The applications submitted by the petitioners will be considered
afresh, in the light of the findings rendered above, by the respective
Corporations

14. However , it is also held in paragraph 85 of the said decision as below:-

85. Evidently, the general town planning schemes and detailed town
planning schemes have been framed by the the municipalities in
terms of the provisions of the statute. Still, the need is to bring out a
uniform legislation on town and country planning for wider
preparation of special development plans, regional development plans
and district development plans, urban development plans, etc, etc.
Sufficient time will have to be spent for working out the details after
such a legislation as brought into force. Therefore, even though the
provisions of Town Planning Act and S.51(3) of the Municipality Act,
1994 cannot survive and are really unworkable, the Municipalities
including Municipal Corporation can have recourse to the existing
town planning schemes and the detailed town planning schemes to
avoid a vacuum. They can take appropriate decisions in the matter
with regard to the adoption and continuance of the schemes, till new
arrangements are made. They can also resort to the principles of
spatial planning and introduce them, in the meanwhile, after a
comprehensive integrated district development plan is prepared and
implemented. This alone will avoid a vacuum and will pave way for an
orderly development of the spatial schemes

15. Hence the Maradu Municipality has to take an appropriate decision in
the matter with regard to the adoption and continuance of the schemes till
new arrangements are made.There is no decision brought to my attention
by the Secretary that the Maradu Municipality has taken any decision for
continuance of the schemes or that any other scheme has been introduced
in the Maradu Municipality. In the absence of taking any such decision by



the Maradu Municipality it is not possible blindly to adopt town planning
schemes which have become unworkable and which cannot survive in the
light of the Municipality Act as held by the Hon'ble High Court of kerala in
the above decision.

16.f so the approach of the Secretary of the Municipality is clearly
illegal.The Secretary has not shown any sort of respect to the judgement
of the Hon'ble High Court of kerala while passing in the impugned order.
Such illegal orders of the Secretary will not stand the scrutiny of law.
T7.Moreover there is a contention of the appellant that not even a single
industrial unit have come up in and around the site proposed for this
construction. He also would say that so many residential apartments, villas
etc have already come up in the area. The Secretary then will have to
conduct a proper inspection of the site and decide whether the area would
fall in reality within the industrial zone or whether the area has already
become a residential zone. In that view of the matter the Secretary would
be legally correct in case he issues a building permit if the area no more
lies as an industrial area.

18. In the light of the above discussion the impugned order is found as
illegal and the same requires to be set aside.

In the result, the impugned order is set aside and the appeal is allowed.
The Secretary is directed to reconsider the application for Building Permit
put in by the Appellant and pass appropriate orders therein in the light of
the decision of the Hon'ble High Court of Kerala in Shiva Prasad Vs.State of
Kerala (2011 ()KLT 690) and in the light of the observations contained in
this order”.

omlom @s@mm 17.05.2012 ae1 mworve aauggoles BA No. 186/1-12 mmid
proceedings @3,

“On 08.07.201, Sri. Anilkumar Sharma has applied for a permit to construct
10 villas and an apartment consisting of 17 floors. The said application was
rejected on 26.07.207, on the ground that the site comes within the
industrial zone as per the Cochin Central City Structural Plan published as
G.0O(MS)No0.43/07/LSGD/TVM dt. 31.05.2007.Aggrieved by the said order



the applicant has eal before the hon'ble Tribunal for LSGls, as appeal
No.660 of 2011. The said appeal has been decided in favour of the appellant.

On the basis of direction from the Tribunal the undersigned has inspected
the site also in person and found out that the area doesn't have any
industry, the site is having various trees including coconut etc. surrounded
with residential buildings. Accordingly the undersigned is convinced that
the site is not suitable for any industrial purpose.ln view of the personal
hearing site inspection, and perusal of relevant judgement the undersigned
has examined the following aspects.
l. Is the Structural Plan for Kochi is practical as per the Constitution of
India and Kerala Municipality Act 1994 ?
2. If the Structural Plan for Kochi is not practical what the remedy
should be worked out ?
3. What area the reliefs that can be given to the applicant till a final
remedy is worked out ?

Issue No.l - ....the Town Planning Authorities area totally mistaken to
classify the area under industrial zone.Another point to be noted here is
that a Town planning scheme, framed under the Madras Town Planning Act
1920 after the enactment of 74th amendment of constitution 1992 and the
resultant enactment of Kerala Municipality Act 1994, Cochin Central City
Structural Plan is unconstitutional in view of the decision of the Hon'ble
High Court of Kerala reported in 20T(I)KLT 690.lt is the duty of the
Municipal Council to decide the Town Planning Scheme as per the
Municipality Act and get it to be approved by the District Planning
Committee under Sec.51(4) of Kerala Municipality Act 1994. Cochin Central
City Structural Plan is not one framed in consultation with the Maradu
Municipal Council. Hence it is not workable as per law.

Issue No.2 - Cochin Central City Structural Plan is not workable as found
out above the remedy of the applicant is to apply for alteration of the
existing plan or to apply for a new plan to the Municipal Council, Maradu
which will design a new plan in exercise the powers of conferred upon it
under Sec.51(4) of Kerala Municipality Act 1994.




Issue No.3 - Though the Cochin Central City Structural Plan is not workable
as per the discussions held above the undersigned is not in a position to
issue permit straight away in the absence of an alternative Town Planning
Scheme Passed under Kerala Municipality Act 1994. Hence permission can
be given to residential building which is a permitted use as per Cochin
Central City Structural Plan. Since even there is no change in Cochin
Central City Structural Plan single residential building can be allowed as
building for workers, staff etc in future. Another interesting point is to be
noted that at present, there is not even a single industrial unit. Hence the
undersigned is not able to find out whether the area comes under M1, M2
or M3 industrial area. The area is purely a residential one, CRZ Notification
for the area is CRZ Il. In view of the building alignment on the basis of
Building No. 1/272, 1/2173, 1/267 and proposed new road in front of the site.
In view of the facts and circumstances stated above the application has
duly reconsidered and it is hereby ordered to accord sanction for all
separate independent residential building units as per KMBR which are
permitted by the Structural Plan ( General Town Planning Scheme) for
central city of Kochi and application portion in respect of apartment is
herby rejected.”

mvome m@HQ 04.06.2019 oel o] ONEINIVIMEAD  @OCA IBHHO
MIa0.00a0EHNISMNO® aLalallajmlend @eslaunomomlejmzo WP(C) 4531/2022
@ 27.05.2022 oe1 somoon@d Regarding the contention that the property is
included in the industrial zone, Ext.P6 order which is issued by the I
Respondent (a0s® mweave eaugsgol) shows that the area is surrounded
with residential buildings and it was wrongly zoned. In Judgement dated
16.12.2021 in WP(C)No.16737/2021, the court had in similar situations where
the renewal was denied on the ground of zoning regulations, set aside the
order of rejection and directed the respondents to grant renewal to be
petitioners therein, if they are otherwise entitled. In the result the writ
petition is allowed. The IF' respondent is directed to reconsider the
application submitted by the petitioner for renewal of the property in
accordance with law and to grant renewal’

af)aMO@ MWEIVE MM Mo IUd emisa’” omoal’ GRMAVE1LNIO®, WIANHUD
oenueal@d WA No.1795/2022 Writ Appeal avadqflees@o @@
27.03.2023 o1 somoail@d 'In the order dated 14.03.2023, we directed the
municipality to reconsider whether area could be excluded from the



Industrial Zone by passing resolution. Thereafter, the Municipality passed a
resolution on 20.03.2023 to exclude the area from the industrial zone.
The Municipality is directed to place a copy of the resolution before the
CTP Through the DTP and place before the Government forthwith. The
process shall be completed within a period of 3 weeks. In the Meanwhile,
taking note of the fact that the Municipality has already issued a Building
Permit, the renewal shall be accorded to the appellant in the light of the
impinged judgement and the further construction would be subject to the
decision of the Government.”
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ool egaqes 18.09.2012 eer CA-2129/12- 00 mmi@ o0moai@d, “the
Principal Agricultural Officer has also reported that the land is not a paddy
land and is termed as filled up land which is not suitable for any cultivation.
The Maradu Municipality has sanctioned building permit for the same. In
these circumstances the petitioner is permitted to proceed with the
construction. The petitioner is liable to pay Regularisation fee, fixed by the
Government.”
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